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DEPARTMENT OF LABOR

Wage and Hour Division

29 CFR Parts 570 and 579
RIN 1235-AA06

Child Labor Regulations, Orders and
Statements of Interpretation; Child
Labor Violations—Civil Money
Penalties

AGENCY: Wage and Hour Division,
Labor.

ACTION: Notice of proposed rulemaking
and request for comments.

SUMMARY: The Department of Labor
(Department or DOL) is proposing to
revise the child labor regulations issued
pursuant to the Fair Labor Standards
Act, which set forth the criteria for the
permissible employment of minors
under 18 years of age in agricultural and
nonagricultural occupations. The
proposal would implement specific
recommendations made by the National
Institute for Occupational Safety and
Health, increase parity between the
agricultural and nonagricultural child
labor provisions, and also address other
areas that can be improved, which were
identified by the Department’s own
enforcement actions. The proposed
agricultural revisions would impact
only hired farm workers and in no way
compromise the statutory child labor
parental exemption involving children
working on farms owned or operated by
their parents.

In addition, the Department proposes
to revise the exemptions which permit
the employment of 14- and 15-year-olds
to perform certain agricultural tasks that
would otherwise be prohibited to that
age group after they have successfully
completed certain specified training.
The Department is also proposing to
update the General Statements of
Interpretation to incorporate all the
regulatory changes to the agricultural
child labor provisions made since they
were last revised.

Finally, the Department is proposing
to revise its civil money penalty
regulations to incorporate into the
regulations the processes the
Department follows when determining
both whether to assess a child labor
civil money penalty and the amount of
that penalty.

DATES: Comments are due on or before
November 1, 2011.

ADDRESSES: You may submit comments,
identified by RIN 1235-AA06, by either
one of the following methods:

Electronic comments: through the
Federal eRulemaking Portal: http://

www.regulations.gov. Follow the
instructions for submitting comments.

Mail: Wage and Hour Division, U.S.
Department of Labor, Room S-3502, 200
Constitution Avenue, NW., Washington,
DC 20210.

Instructions: Please submit one copy
of your comments by only one method.
All submissions received must include
the agency name (Wage and Hour
Division) and Regulatory Information
Number identified above for this
rulemaking (1235-AA06). All comments
received will be posted without change
to http://www.regulations.gov, including
any personal information provided.
Consequently, prior to including any
individual’s personal information such
as Social Security Number, home
address, telephone number, e-mail
addresses and medical data in a
comment, the Department urges
commenters carefully to consider that
their submissions are a matter of public
record and will be publicly accessible
on the Internet. It is the commenter’s
responsibility to safeguard his or her
information. Because we continue to
experience delays in receiving mail in
the Washington, DC area, commenters
are strongly encouraged to transmit their
comments electronically via the Federal
eRulemaking Portal at http://www.
regulations.gov or to submit them by
mail early. For additional information
on submitting comments and the
rulemaking process, see the ‘“Public
Participation” heading of the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: For access to the docket to
read background documents or
comments received, go to the Federal
eRulemaking Portal at http://www.
regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Arthur M. Kerschner, Jr., Division of
Enforcement Policy and Procedures,
Branch of Child Labor and Special
Employment, Wage and Hour Division,
U.S. Department of Labor, Room S—
3510, 200 Constitution Avenue, NW.,
Washington, DC 20210; telephone: (202)
693—-0072 (this is not a toll free number).
Copies of this notice of proposed
rulemaking may be obtained in
alternative formats (Large Print, Braille,
Audio Tape, or Disc), upon request, by
calling (202) 693-0023. TTY/TDD
callers may dial toll-free (877) 889-5627
to obtain information or request
materials in alternative formats.
Questions of interpretation and/or
enforcement of regulations issued by
this agency or referenced in this notice
may be directed to the nearest Wage and
Hour Division District Office. Locate the
nearest office by calling the Wage and

Hour Division’s toll-free help line at
(866) 4US-WAGE ((866) 487—9243)
between 8 a.m. and 5 p.m. in your local
time zone, or log onto the Wage and
Hour Division’s Web site for a
nationwide listing of Wage and Hour
District and Area Offices at: http://www.
dol.gov/whd/america2.htm.

SUPPLEMENTARY INFORMATION:

I. Electronic Access and Filing
Comments

Public Participation: This notice of
proposed rulemaking is available
through the Federal Register and the
http://www.regulations.gov Web site.
You may also access this document via
the Department’s Web site at http://
www.dol.gov/federalregister. To
comment electronically on Federal
rulemakings, go to the Federal
eRulemaking Portal at http://www.
regulations.gov, which will allow you to
find, review, and submit comments on
Federal documents that are open for
comment and published in the Federal
Register. Please identify all comments
submitted in electronic form by the RIN
docket number (1235—AA06). Because
of delays in receiving mail in the
Washington, DC area, commenters
should transmit their comments
electronically via the Federal
eRulemaking Portal at http://www.
regulations.gov, or submit them by mail
early to ensure timely receipt prior to
the close of the comment period. Submit
one copy of your comments by only one
method.

II. Background

The Department is committed to
helping youth enjoy positive and
challenging work experiences—both in
agricultural and nonagricultural
employment—that are so important to
their development and transition to
adulthood. The Federal child labor
provisions were enacted to ensure that
when young people work, the work is
safe, age appropriate, and does not
jeopardize their schooling. This Notice
of Proposed Rulemaking continues the
Department’s tradition of encouraging
compliance with the child labor
provisions and fostering permissible
and appropriate job opportunities for
working youth that are healthy, safe,
and not detrimental to their education.

A. Child Labor Provisions for
Employment in Nonagriculture

The child labor provisions of the Fair
Labor Standards Act (FLSA) establish a
minimum age of 16 years for
employment in nonagricultural
occupations, but the Secretary of Labor
is authorized to provide by regulation
for 14- and 15-year-olds to work in
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suitable occupations other than
manufacturing or mining, and during
periods and under conditions that will
not interfere with their schooling or
health and well-being. The FLSA
provisions permit 16- and 17-year-olds
to work in the nonagricultural sector
without hours or time limitations,
except in certain occupations found and
declared by the Secretary to be
particularly hazardous, or detrimental to
the health or well-being of such
workers.

The regulations concerning
nonagricultural hazardous occupations
are contained in subpart E of 29 CFR
part 570 (29 CFR 570.50-.68). These
Hazardous Occupations Orders (HOs)
apply on either an industry basis,
specifying the occupations in a
particular industry that are prohibited,
or an occupational basis, irrespective of
the industry in which the work is
performed. The seventeen
nonagricultural HOs were adopted
individually during the period of 1939
through 1963. Seven of these HOs,
specifically HOs 5, 8, 10, 12, 14, 16, and
17, contain limited exemptions that
permit the employment of 16- and 17-
year-old apprentices and student-
learners under particular conditions to
perform work otherwise prohibited to
that age group. The terms and
conditions for employing such
apprentices and student-learners are
detailed in §570.50(b) and (c).

Because of changes in the workplace,
improved occupational injury
surveillance, Wage and Hour Division
investigation findings, the introduction
of new processes and technologies, the
emergence of new types of businesses
where young workers may find
employment opportunities, the
existence of differing Federal and state
standards, and divergent views on how
best to balance scholastic requirements
and work experiences, the Department
has long been reviewing the criteria for
permissible child labor employment. A
detailed discussion of the Department’s
review was included in the Notice of
Proposed Rulemaking (NPRM)
published in the Federal Register on
April 17, 2007 (see 72 FR 19339). That
NPRM led to a Final Rule that was
published in the Federal Register on
May 20, 2010 (see 75 FR 28404) and
became effective on July 19, 2010.

In furtherance of that review, the
Department provided funds to NIOSH in
1998 to conduct a comprehensive
review of scientific literature and
available data in order to assess current
workplace hazards and the adequacy of
the current youth employment HOs to
address them. This study was
commissioned to provide the Secretary

with another tool to use in the ongoing
review of the child labor provisions, and
of the hazardous occupations orders in
particular. Its report, entitled National
Institute for Occupational Safety and
Health (NIOSH) Recommendations to
the U.S. Department of Labor for
Changes to Hazardous Orders
(hereinafter referred to as the NIOSH
Report or the Report), was issued in July
of 2002. The Report makes 35
recommendations concerning the
existing nonagricultural HOs, makes 14
recommendations concerning the
existing agricultural hazardous
occupations orders (Ag H.O.s), and
recommends the creation of 17 new
HOs. The Department places great value
on the information and analysis
provided by NIOSH.

As an adjunct to its review of these
issues, the Department contracted with
a private consulting firm, SiloSmashers,
Inc., to construct a model that, using
quantitative analysis, would help
determine the costs and benefits
associated with implementing, or not
implementing, each of the Report’s
recommendations. The SiloSmashers
report, Determination of the Costs and
Benefits of Implementing NIOSH
Recommendations Relating to Child
Labor Hazardous Orders, was
completed in November 2004 and
covers 34 of the NIOSH HO
recommendations in agricultural and
nonagricultural occupations, as well as
several occupations or activities not
presently addressed by an existing HO.
Because of the data limitations and
flaws in methodology, the Department
does not consider the individual
analyses prepared by SiloSmashers to be
influential for rulemaking purposes.

Both the NIOSH Report and the
SiloSmashers analysis are available for
review on the Department’s YouthRules!
Web site at http://www.youthrules.dol.
gov/resources.htm. A thorough
discussion of the history and merits of
both the NIOSH Report and the analysis
prepared by SiloSmashers was
contained in the 2007 NPRM (see 72 FR
19340-19341).

In response to the 2002 NIOSH
recommendations concerning the
nonagricultural HOs, the Department
issued a Final Rule in 2004, both a
Notice of Proposed Rulemaking (NPRM)
and an Advance Notice of Proposed
Rulemaking (ANPRM) in 2007, and a
Final Rule in 2010. Taken together,
these documents addressed all the
NIOSH recommendations for the
existing nonagricultural HOs. Because
very little substantive information was
received, the Department withdrew the
ANPRM on February 24, 2010, and no
proposed rule will result directly from

that information collection effort. The
comments submitted in response to the
ANPRM may be reviewed at the Federal
eRulemaking Portal at http://www.
regulations.gov.

In this NPRM, the Department
proposes to create two new
nonagricultural HOs, one concerning
the employment of youth in certain
facilities within farm-product raw
materials wholesale trade industries, as
recommended by NIOSH in its 2002
Report, and another addressing the use
of electronic devices, including
communication devices, while
operating or assisting to operate certain
power-driven equipment, including
motor vehicles. As discussed later in
this preamble, the high incidence of
injuries and deaths experienced by
workers employed in the farm-product
raw materials wholesale trade
industries, or who use electronic
devices while operating or assisting to
operate certain power-driven
equipment, warrant the creation of these
new HOs.

B. Child Labor Provisions for
Employment in Agriculture

The Fair Labor Standards Act (FLSA),
29 U.S.C. 201 et seq., since its
enactment in 1938, has applied child
labor standards to the employment of
youth in agriculture that differ from
those applied to youth employed in
nonagricultural occupations. FLSA
section 3(f) defines agriculture as
including “farming in all its branches
and among other things includes the
cultivation and tillage of the soil,
dairying, the production, cultivation,
growing, and harvesting of any
agricultural or horticultural
commodities (including commodities
defined as agricultural commodities in
section 1141j(g) of [U.S.C.] Title 12), the
raising of livestock, bees, fur-bearing
animals, or poultry, and any practices
(including any forestry or lumbering
operations) performed by a farmer or on
a farm as an incident to or in
conjunction with such farming
operations, including preparation for
market, delivery to storage or to market
or to carriers for transportation to
market.” The Department’s regulations
at 29 CFR part 780 explain the meaning
of these terms, including a description
of what constitutes primary agriculture
and secondary agriculture under section
3(f).
FLSA section 3(1) defines the term
oppressive child labor and establishes a
minimum age of 16 years for
employment, but authorizes the
Secretary of Labor (Secretary) to provide
by regulation for 14- and 15-year-olds to
work in suitable occupations other than
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manufacturing or mining during periods
and under conditions that will not
interfere with their schooling or health
and well-being. The FLSA also permits
16- and 17-year-olds to work, without
hours or time limitations, except in
certain occupations found and declared
by the Secretary to be particularly
hazardous or detrimental to the health
or well-being of such workers.

FLSA section 3(1) also provides a
limited parental exemption, which
permits a parent or a person standing in
place of a parent to employ his or her
child or child in his or her custody
under the age of 16 years in any
occupation other than manufacturing,
mining, or an occupation found by the
Secretary to be particularly hazardous or
detrimental to the health or well-being
of children between the ages of 16 and
18 years (see 29 CFR 570.126). These
provisions have remained relatively
unchanged since the adoption of the
FLSA and are still applicable to the
employment of young workers in
nonagricultural occupations.

The FLSA when enacted, however,
also included a broad exemption from
the child labor provisions for youth
under 16 years of age employed in
agriculture. FLSA section 13(c)
originally stated that the child labor
provisions of the Act “‘shall not apply
with respect to any employee employed
in agriculture while not legally required
to attend school.” Under the original
Act, youth of any age could be
employed in all phases of agriculture,
even hazardous work, whenever the
applicable state compulsory school-
attendance law did not require the
minor to attend school.

The objective of the section 13(c)
exemption was to permit agricultural
work that otherwise would have been
prohibited, only so long as such work
did not infringe upon the opportunity of
children to obtain an education. But as
Secretary of Labor Maurice J. Tobin later
reflected in a letter to Congressman
Walter Rogers dated November 7, 1951,
“[o]ver ten years’ experience with the
original provisions proved it to be of
little value in achieving this objective.”

Under the exemption, the application
of the child labor provisions to
agricultural employment varied greatly
from state to state depending upon the
particular school attendance
requirements of each state law. Some
states actually amended their school
attendance requirements to
accommodate the staffing needs of
agricultural employers. Other state
statutes declared employment in
agriculture, in and of itself, a valid
excuse for nonattendance of school. In
those states, the child labor provisions

of the FLSA gave no protection
whatsoever to children engaged in such
work. In other states, school officials
had such wide discretionary powers to
excuse children from school that these
officials, in practice, determined the
extent of the application and
effectiveness of the Federal child labor
provisions. Other state school-
attendance laws were applied only to
the children of parents who were legal
residents of the state. In those states,
there was no minimum age for the
employment of children of migrant
workers in agriculture.

Thus, under the original child labor
provisions of the FLSA, children under
16 were assured the full opportunity to
attend school only in those states where
the school-attendance laws were so
protective that practically all children
under 16 were legally required to attend
school for the full term.

Congress addressed this issue in 1949
by amending the FLSA and narrowing
the exemption contained in FLSA
section 13(c) (63 Stat. 917). This
amendment modified the exemption
from the child labor requirements with
respect to the employment of children
in agriculture so that it applied only to
periods of time that were outside of
school hours for the school district
where the children lived while so
employed. The legislative intent of the
amendment was to close the loopholes
in the original agricultural provision
and foster attendance at school.

In addition, the legislative history
indicates that Congress had the transient
status of the children of migrant
agricultural workers in mind when it
revised the exemption. As Senator Paul
Douglas of Illinois noted, ““[t]his
provision permits children to work
outside of school hours and during
school vacations on any farm,
commercial as well as family. But they
cannot be hired out to work during
school hours for someone who is not
their parent. This not only protects the
children of migratory laborers from
excessive work, but it also encourages
states and school districts to get more of
the children in school. It thus removes
the present discrimination against rural
children by giving them the same
freedom to attend school which is given
to city youngsters” (see Congressional
Record, 95th Congress, page 12490,
August 30, 1949).

The Department recognized that the
scope of permitted agricultural
employment of minors under 16 years of
age after the amendment largely
depended upon the interpretation of the
phrase “school hours for the school
district where such employee is living
while he is so employed.” The

Department provided guidance, that was
eventually incorporated into 29 CFR
570.123, that “school hours” must
generally be determined by the opening
and closing of the school for the district
which the child attends or would
normally attend and the daily hours it
is in session (for example, see Secretary
of Labor Maurice Tobin’s letter of
December 20, 1950 to Harold D. Cooley,
Chairman of the House of
Representatives Committee on
Agriculture). It further opined that the
phrase “where such employee is living
while he is so employed” refers to the
physical location where the minor lives
at the time of the employment
irrespective of whether he or she may be
living there temporarily or permanently.

The Department also noted that
section 13(c) spoke of school hours “for
the school district” rather than for the
individual child. Thus, it did not matter
whether the youth was home-schooled,
attended a private school, or, for
whatever reason, did not attend any
school. In addition, the application of
the provision did not depend upon the
individual student’s requirements for
attendance at school. For example, if an
individual student was excused from
his or her studies for a day or a part of
a day by the superintendent or school
board, the exemption would not apply
for that minor if the school was in
session during the minor’s excused
absence (Id.). Nor did the application of
the exemption depend upon the
availability of classroom facilities for an
individual or group of minors. The
Department determined ‘“‘school hours
for the school district” to be those that
are maintained for the children in the
district generally, regardless of a refusal
to enroll specially-situated individuals,
such as migrant children (see Secretary
of Labor Maurice Tobin’s letter of
December 20, 1950 to Harold D. Cooley,
Chairman of the House of
Representatives Committee on
Agriculture). This guidance provided by
the Department in response to the 1949
amendment still applies to the
employment of young workers in
agriculture today.

Although the 1949 amendment
somewhat limited the amount of time
hired farm worker youth could be
employed, it did nothing to proscribe
the types of dangerous or hazardous
work such youth could perform when
working outside of the hours of the local
school district. The hazardous
occupations orders (HOs) established by
the Secretary pursuant to FLSA section
3(1) only applied to young farm workers
when they were already employed
illegally—that is, during school hours.
In addition, the existing HOs were



Federal Register/Vol. 76, No. 171/Friday, September 2, 2011/Proposed Rules

54839

specifically designed to address hazards
in nonagricultural employment and
often had little applicability to farm
work.

In 1966, Congress again amended the
FLSA and, among other things,
authorized the Secretary to create
Agricultural Hazardous Occupations
Orders (Ag H.O.s) (Pub. L. 89-601,
§203). The newly enacted FLSA section
13(c)(2) stated that “[t]he provisions of
section 12 relating to child labor shall
apply to an employee below the age of
sixteen employed in agriculture in any
occupations that the Secretary of Labor
finds and declares to be particularly
hazardous for the employment of
children below the age of sixteen,
except where such employee is
employed by his parent or by a person
standing in place of his parent on a farm
owned or operated by such parent or
person.” It is important to note that the
amendment created a minimum age of
16 for the permissible performance of
hazardous work in agricultural
occupations, although 18 remained the
minimum age for the performance of
hazardous work in nonagricultural
employment. This statutory difference
remains to this day.

The Department issued an “interim”
Hazardous Occupations Order in
Agriculture on November 1, 1967,
which listed 16 Ag H.O.s (see 32 FR
15479). Secretary of Labor Willard
Wirtz, in his statement which
accompanied the Order, wrote “[iln
issuing this Order, the Labor
Department enters a new field of
regulation—safety for youth employed
in agriculture. According to the National
Safety Council figures, the death rate for
agricultural workers is exceeded only by
those for miners and construction
workers. The agricultural revolution of
the past thirty years has mechanized the
farm and increased the use of chemicals.
Today the farm has many, if not more,
hazards than industry.”

The Interim Order was effective from
January 1, 1968 to January 1, 1970. The
Interim Order was prepared in
consultation with farm organizations,
farm business groups, farm safety
experts, Federal and state government
agencies, and agricultural colleges. A
public hearing on the Order was held on
May 18, 1967 and written and oral
comments were received and reviewed.

The Interim Order prohibited the
employment of farm workers under 16
years of age in the following activities:
handling or using explosives or certain
farm chemicals; serving as a flagman for
aircraft; driving vehicles on public roads
or driving buses; operating, driving, or
riding farm tractors or hooking up their
power accessories with the motor

running; doing certain jobs on specified
farm tilling, handling, harvesting, and
processing equipment; operating power
post-hole diggers and post drivers;
working with power-saws; engaging in
timbering operations on trees over a 6-
inch diameter; working from ladders or
scaffolds at more than 20 feet; working
in certain gas-tight enclosures or in silos
with their top unloaders in the
operating position; and performing any
work in confined areas with stud horses,
dairy bulls, and boars.

The Interim Order noted that minors
under 16 who were employed by a
parent or by a person acting in place of
a parent on a farm owned or operated
by such parent or person were exempt
from the Ag H.O.s. It also created an
exemption for student-learners under
the age of 16 who were enrolled in a
bona fide cooperative vocational
program in agriculture under certain
conditions.

On June 6, 1968, the Department
modified the Interim Order to permit
14- and 15-year-olds to drive tractors
and operate other farm machinery
provided they completed a formal
training program in the safe use of such
equipment coordinated by the U.S.
Department of Agriculture’s Federal
Extension Service and its cooperative
units. The modification was published
in the Federal Register on June 11, 1968
(see 33 FR 8542). The Interim Order was
again amended on June 27, 1969 to
permit 14- and 15-year-old vocational-
agricultural students to operate tractors
and certain other farm equipment after
completing training in the safe use of
such equipment. This exemption was
requested by the Division of Vocational
and Technical Education, Office of
Education, U.S. Department of Health,
Education, and Welfare. This
modification was published in the
Federal Register on July 4, 1969 (see 34
FR 11263).

During the two-year period the
Interim Order was in effect, the
Department evaluated every activity
covered by each of the Ag H.O.s. To
assist in this endeavor, the Department
hired two nationally recognized experts
in the field of agriculture safety and
established an Agricultural Advisory
Committee of approximately 50 persons
representing industry, labor,
management, government associations,
and youth.

As a result of its extensive review, the
Department published a Notice of
Proposed Rulemaking (NPRM) in the
Federal Register on October 9, 1969 (34
FR 15655) to amend the agricultural
child labor provisions which, at that
time, were contained in 29 CFR part
1500. Although the NPRM used the

Interim Order as a template, it did
propose certain changes. The major
changes involved a proposed
reorganization and recombining of the
original 16 Ag H.O.s into a more
coherent arrangement and a revision of
the exemptions provided for vocational-
agriculture students and youth who
received training from the Federal
Extension Service.

The Department published a final rule
in the Federal Register on January 7,
1970 (35 FR 221), which became
effective on February 6, 1970. The Ag
H.O.s established by that final rule have
never been revised and are identical to
the current Ag H.O.s now contained in
29 CFR 570.71. Unlike their
nonagricultural counterparts contained
in Subpart E of 29 CFR 570, the Ag
H.O.s have traditionally been referenced
by their regulatory citation, and not by
a numbering system such as HO 1, HO
2, etc.

The Ag H.O.s prohibit the
employment of otherwise nonexempt
hired youth under the age of 16 years in
the following agricultural occupations:

(1) Operating a tractor of over 20
power take-off (PTO) horsepower, or
connecting or disconnecting an
implement or any of its parts to or from
such a tractor (§570.71(a)(1)).

(2) Operating or assisting to operate
(including starting, stopping, adjusting,
feeding, or any other activity involving
physical contact associated with the
operation) any of the following
machines: corn picker, cotton picker,
grain combine, hay mower, forage
harvester, hay baler, potato digger,
mobile pea viner, feed grinder, crop
dryer, forage blower, auger conveyor,
the unloading mechanism of a
nongravity-type self-unloading wagon or
trailer, power post-hole digger, power
post driver, or nonwalking type rotary
tiller (§ 570.71(a)(2)).

(3) Operating or assisting to operate
(including starting, stopping, adjusting,
feeding, or any other activity involving
physical contact associated with the
operation) any of the following
machines: trencher or earthmoving
equipment, fork lift, potato combine, or
power-driven circular, band, or chain
saw (§570.71(a)(3)).

(4) Working on a farm in a yard, pen,
or stall occupied by a bull, boar, stud
horse maintained for breeding purposes,
sow with suckling pigs, or cow with
newborn calf (with umbilical cord
present) (§570.71(a)(4)).

(5) Felling, bucking, skidding,
loading, or unloading timber with butt
diameter of more than six inches
(§570.71(a)(5)).

(6) Working from a ladder or scaffold
(painting, repairing, or building



54840

Federal Register/Vol. 76, No. 171/Friday, September 2, 2011/Proposed Rules

structures, pruning trees, picking fruit,
etc.) at a height of over 20 feet
(§570.71(a)(6)).

(7) Driving a bus, truck, or automobile
when transporting passengers, or riding
on a tractor as a passenger or helper
(§570.71(a)(7)).

(8) Working inside a fruit, forage, or
grain storage designed to retain an
oxygen deficient or toxic atmosphere; an
upright silo within two weeks after
silage has been added or when a top
unloading device is in operating
position; a manure pit; or a horizontal
silo while operating a tractor for packing
purposes (§570.71(a)(8)).

(9) Handling or applying (including
cleaning or decontaminating equipment,
disposal or return of empty containers,
or serving as a flagman for aircraft
applying) agricultural chemicals
classified under the Federal Insecticide,
Fungicide, and Rodenticide Act (7
U.S.C. 135 et seq.) as Category I of
toxicity, identified by the word
“poison” and the ““skull and
crossbones” on the label; or Category II
of toxicity, identified by the word
“warning” on the label (§570.71(a)(9)).

(10) Handling or using a blasting
agent, including but not limited to,
dynamite, black powder, sensitized
ammonium nitrate, blasting caps, and
primer cord (§570.71(a)(10)).

(11) Transporting, transferring, or
applying anhydrous ammonia
(§570.71(a)(11)).

Section 570.71(b) states that in
applying machinery, equipment, or
facility terms used in § 570.71(1), the
Wage and Hour Division (WHD) will be
guided by the definitions contained in
the current edition of Agricultural
Engineering, a dictionary and handbook
(Interstate Printers and Publishers,
Danville, I1). Although the regulations
state that copies of this dictionary and
handbook are available for examination
in Regional Offices of the WHD, this
document has been out of publication
since at least 1972.

The 1970 Final Rule also expanded
and clarified the exemptions to the Ag
H.O.s that were established by the
Interim Rules. Section 570.72 allowed
certain youth to perform work otherwise
prohibited by the Ag H.O.s when
enrolled in student-learner programs
(see § 570.72(a)), Federal Extension
Service Programs (see § 570.72(b)), or
vocational agricultural training
programs (see § 570.72(c)).

A youth enrolled in an agricultural
vocational education training program
under a recognized state or local
educational authority, or in a
substantially similar program conducted
by a private school, may generally
perform limited work otherwise

prohibited by § 570.71(a)(1)—(6) (the first
six Ag H.O.s). Such student-learner
must be employed under a written
agreement which provides that the work
of the student-learner in the occupations
declared particularly hazardous is
incidental to his or her training; that
such work shall be intermittent, for
short periods of time, and under the
direct and close supervision of a
qualified and experienced person; that
safety instruction shall be given by the
school and correlated by the employer
with on-the-job training; and that a
schedule of organized and progressive
work processes to be performed on the
job have been prepared. It is unknown
how many youth qualify for this
exemption. This student-learner
exemption is similar to the exemption
created for 16- and 17-year-olds by
§570.50(c) that applies to certain
nonagricultural hazardous occupations
orders. Both exemptions require that the
student-learner be enrolled in a formal
course of training or study and that the
youth be employed under a written
agreement that not only limits his or her
exposure to hazardous work but details
a schedule of progressive training, and
provides for the student-learner to safely
acquire needed skills.

Section 570.72(b) permits a youth
who is at least 14 years of age, who has
successfully completed specified
training under the auspices of the 4-H,
to generally perform agricultural work
otherwise prohibited by §570.71(a)(1)
and/or (a)(2), the first two Ag H.O.s,
which involve the operation of tractors
and certain farm machinery. Minors
must document their successful
completion of the training by passing
both a written and practical exam.

4-H reports on its Web site (http://
www.4-h.org/about/youth-development-
organization/) that it is a youth
organization that has more than 6
million young people across America
learning leadership, citizenship and life
skills. 4-H is the nation’s largest youth
development organization. The 4-H
community includes 3,500 staff, 540,000
volunteers and more than 60 million
alumni. 4-H operates under the
auspices of the U.S. Department of
Agriculture’s (USDA) National Institute
of Food and Agriculture (NIFA) which
was formerly the Cooperative State
Research, Education, and Extension
Service (CSREES).

Employers wishing to take advantage
of the exemption made available for the
employment of youth properly trained
under the 4-H programs must first
obtain and keep on file for each youth
a copy of the appropriate Certificate of
Training (WHD Form WH-5). The
certificate must be signed by both the

leader who conducted the training
program and the Extension Agent of the
Cooperative Extension Service.

Vocational agriculture training
students who are at least 14 years of age
and have successfully completed one or
more training programs specified in
§570.72(c)(1) or (c)(2) may, under
certain conditions, perform work
otherwise prohibited by §570.71(a)(1)
and/or (a)(2), the first two Ag H.O.s.
Minors document their successful
completion of the training by passing
both written and practical tests
described in the regulations. Employers
wishing to take advantage of the
exemption made available for the
employment of youth who have
successfully completed the vocational
agriculture training described in
§570.72(c) must first obtain and retain
a copy of the Certificate of Training
(WHD Form WH-5), signed by the
vocational agriculture teacher who
conducted the program.

WHD created and disseminates the
Form WH-5, but does not maintain
statistics on the number of youth trained
under the auspices of the Federal
Extension Service (see § 570.72(b)) or as
vocational agricultural students (see
§570.72(c)). The WHD is not involved
in the actual delivery of the training, nor
does it audit the quality or effectiveness
of the training except during an
investigation, and then, it does so on a
case-by-case basis.

The three programs by which minors
may perform certain agricultural work
otherwise prohibited by the Ag H.O.s
must comport with all the applicable
provisions of § 570.72, but otherwise
operate relatively independently of the
Department. The Department’s role in
this process has been limited to the
issuance of the Form WH-5, the
interpretation of and dissemination of
the regulatory requirements, and the
conducting of investigations to
determine the appropriateness of the
use of the exemption by individual
agricultural employers on a case-by-case
basis.

It is important to note that, unlike the
student-learner exemption contained in
§570.72(a), the exemptions created for
14- and 15-year-old farm workers
through the Federal Extension Service
(§570.72(b)) and those who have
received vocational agriculture training
(§570.72(c)) do not require extensive or
ongoing training. These two exemptions
require only that the youth possess a
certificate that documents that the
required training has been satisfactorily
completed. There are no such avenues
to immediate and complete exemption
from the nonagricultural hazardous
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occupations orders available to 16- and
17-year-olds (see § 570.50(b) and (c)).

The same 1966 amendments to the
FLSA that authorized the Secretary to
issue the Ag H.O.s also clarified the
parental exemption, addressed the
minimum age standards for employment
in agriculture, and brought many
agricultural workers under the Act’s
minimum wage provisions for the first
time. Under section 3(1) of the Act,
children under the age of 16 who are
employed by their parents or person(s)
standing in place of their parents may
be employed at any time and in any
occupation other than manufacturing,
mining, or an occupation found by the
Secretary to be particularly hazardous
for youth between the ages of 16 and 18.
Section 13(c) of the Act expanded the
parental exemption as it applies to
agricultural employment in two ways.
First, the parental exemption in
13(c)(1)(A) applies not only to youth
who are employed by their parents or
persons standing in place thereof on a
farm that is owned by such individuals,
but to youth who are employed by their
parents or persons standing in place
thereof on farms that are operated by,
but not owned by, those individuals.
Youth who are working pursuant to this
“operated by” exemption must be
employed outside of school hours.
Second, section 13(c)(2) permits youth
who are employed by their parents or
persons standing in place thereof on
farms owned or operated by those
individuals to work in occupations that
have been deemed by the Secretary to be
hazardous to the employment of
children under the age of 16. This
exemption is much broader than the
parental exemption in nonagricultural
employment where the restrictions
regarding the employment of youth in
the 17 nonagricultural hazardous
occupations orders remain until the age
of 18.

The parental exemptions in the FLSA,
which permit children to be employed
by their parents in some otherwise
prohibited occupations, were not
predicated on the belief that the
children of business owners and/or
farmers were more physically or
mentally advanced, more safety
conscious, or in possession of more
cautious work habits than their peers.
Instead, these exemptions were granted
in recognition of, and continue to rely
upon, the concept that a parent’s natural
concern for his or her child’s well-being
will serve to protect the child. Congress,
as evidenced by discussion on the floor
of the House of Representatives (see
Congressional Record, 75th Congress,
page 1693, December 16, 1937) intended
that the parental exemptions be applied

quite narrowly, limiting their
application to parents and those
standing in place of a parent.

Accordingly, application of the
parental exemption in agriculture has
been for over forty years limited to the
employment of children exclusively by
their parent(s) on a farm owned or
operated by the parent(s) or person(s)
standing in their place. Any other
applications would render the parental
safeguard ineffective. Only the owner or
operator of a farm is in a position to
regulate the duties of his or her child
and provide guidance. Where the
ownership or operation of the farm is
vested in persons other than the parent,
such as a business entity, corporation or
partnership (unless wholly owned by
the parent(s)), the child worker is
responsible to persons other than, or in
addition to, his or her parent, and his or
her duties would be regulated by the
corporation or partnership, which might
not always have the child’s best
interests at heart. As Solicitor of Labor
Richard F. Schubert advised
Congressman Walter B. Jones in his
letter of September 12, 1972,
“[elmployment by a partnership or a
corporation would not fulfill the
[parental] exemption requirement
unless the partnership was comprised of
the child’s parents only or the
corporation was solely owned by the
parent or parents.”

The Department has, for many years,
considered that a relative, such as a
grandparent or aunt or uncle, who
assumes the duties and responsibilities
of the parent to a child regarding all
matters relating to the child’s safety,
rearing, support, health, and well-being,
is a “person standing in the place of”
the child’s parent (see letter of Charles
E. Wilson, Agricultural Safety Officer,
Division of Youth Standards of April 7,
1971 to Mr. Floyd Wiedmeier). It does
not matter if the assumption of the
parental duties is permanent or
temporary, such as a period of three
months during the summer school
vacation during which the youth resides
with the relative (Id.). This enforcement
position does not apply, however, in
situations where the youth commutes to
his or her relative’s farm on a daily or
weekend basis, or visits the farm for
such short periods of time (usually less
than one month) that the parental duties
are not truly assumed by that relative.
The Department also interprets the term
“parent or person standing in the place
of the parent” to mean a human being
and not an institution or facility, such
as a corporation, business, partnership,
orphanage, school, church, or a farm
dedicated to the rehabilitation of
delinquent children.

The Department interprets “operated
by” the parent or person sta